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This decision considers an Appeal filed by Northwest Regional Planning Commission (Northwest
RPC) relating to the Energy Efficiency and Conservation Block Grant Program (EECBG Program)
being administered by the U.S. Department of Energy (DOE). Inits Appeal, Northwest RPC seeks
a determination by the DOE Office of Hearings and Appeals (OHA) that it is an “eligible unit of
local government” to receive block grant funding under the EECBG Program. Although we do not
find that Northwest RPC qualifies as an eligible unit of local government, one of the counties within
the area served by Northwest RPC, Franklin County, Vermont, does so qualify for the reasons set
forth below, and will therefore have thirty (30) days from the date of this decision to submit an
application for the appropriate EECBG Program allocation funding.

I. Background
A. Energy Efficiency and Conservation Block Grant Program

The Energy Independence and Security Act of 2007 (EISA) established the Energy Efficiency and
Conservation Block Grant (EECBG) Program, which provides, in part, for a direct formula grant
program for States, eligible units of local government, and Indian Tribes, to implement a broad range
of programs designed to reduce fossil fuel emissions, reduce total energy use and improve energy
efficiency. 42 U.S.C. 17151-1 7158." For the purpose of the EECBG program, an “eligible unit of
local government” was defined by the EISA to be a city or county that met population thresholds
specified in statute. 42 U.S.C. 17151. In summary, the EISA defines an “eligible unit of local
government” to be: (1) a city with a population of at least 35,000 or which causes the city to be one
of the ten highest populated cities of the State, or (2) a county with a population of at least 200,000
or which causes the county to be one of the ten highest populated counties of the State.

On April 15, 2009, DOE published in the Federal Register formulas for allocation of direct grants
under the EECBG Program. 74 FR 17461. DOE also published a funding opportunity
announcement that identified the “eligible units of local government,” Funding Opportunity

! The EECBG Program was finded in 2009 with appropriations from the American Recovery
and Reinvestment Act of 2009, Public Law 111-5.
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Number: DE-FOA-0000013, Amendment 00003 (availableat: http://www.eecbg.energy.gov/). To
determinedligibility, DOE applied four factorsto the evaluation of whether acity or county qualifies
as“eligible unit of local government” for the purpose of the EECBG Program. A city or county is
an “eligible unit of local government” under the EECBG Program if it:

1. Is listed in the 2007 Governments Integrated Directory (GID) as an incorporated entity;

2. Meets the required population threshold according to the 2007 Population Estimates
(including successful challenges to these estimates) published by the U.S. Census Bureau,

3. Isidentified by the 2007 Census of Governmentsas having agovernance structure consisting
of an elected official and governing body; and

4. Hasagoverningstructure, asindicated by the 2007 Census of Governments publication, with
the capabilities and jurisdiction necessary to carry out the broad range of EECBG programs.

As noted above, an “dligible unit of local government” was defined by the EISA to be a city or
county that met population thresholds specified in statute. 1ndetermining population, DOE used the
population estimates of the 2007 Census Population Estimates Program with updates to reflect
successful challengesto the 2007 popul ation estimates submitted to and accepted by the U.S. Census
Bureau. DOE relied on the 2007 Census dataand information in evaluating each factor, asit isthe
officia government source for this type of data and information.

Additionally, the EISA distinguishes between citiesthat are eligible units of local government and
counties that are eligible units of local government. Consistent with the EISA distinction, DOE
distinguished the population of acity that met the requisite population threshold for an eligible unit
of local government from the population of the county in which that city issituated. For the purpose
of the EECBG Program, DOE removes the population of an eligible city in determining the
population of acounty. By removing the population of an eligiblecity in determining the popul ation
of acounty, DOE reduced the instances in which a person would be double-counted, i.e., counted
once for determination of acity' séligibility and again in determining a county’s eligibility. This
distinction between city and county populations yields a determination of igibility that resultsin
funds being distributed more on aper capitabasis, which more equitably advancesthe objectives of
the EISA and DOE believesis one way to provide greater equity in the allocation of funds between
cities and counties under the direct formula grants.

Further, to bedefined asan “eligible unit of local government,” DOE determined that ageographical
subdivision also must have a“functiona government” with responsibilities and jurisdiction capable
of implementing the broad range of programs identified by the EISA. In determining whether
particular county governments have the types of functions and authority necessary to support the
programsthe EISA directsDOE to fund, DOE relied on the 2007 Census of Governments, published
by the U.S. Census Bureau. A county that has the requisite population, but has an associated
government that, as described by the 2007 Census of Governments, has “relatively few
[governmental] responsibilities,” or an equivalent eval uation, wasunderstood to lack the government
functions and authority necessary to discharge the energy efficiency and conservation programs and
projects identified by the EISA. In effect, jurisdictions with limited responsibilities were not
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considered units of local “government” for the purpose of defining eligibility under the EECBG
Program. A complete discussion of how DOE determined whether acity or county isan “eligible
unit of local government” is provided in the April 15, 2009, Federa Register notice. 74 FR 17461.

B. Appea Procedures

As explained above, DOE relied on the characterization of city and county governing structures
stated in the 2007 Census of Governments to determine whether cities and counties had sufficient
administrative capability to carry out the activities set forth in the EISA. For instance, the
Department deemed i neligibl ethose countiescharacterized ashaving limited governmental function.
However, DOE recognizes that the characterization of city and county governments in the 2007
Census of Governments was not in the context of functionality to administer activities sanctioned
by the EISA, and therefore may not have been sufficiently informative or determinative for the
purpose of eigibility under the EECBG Program.

Therefore, on June 24, 2009, DOE issued a Federa Register notice establishing an appeal s process
for eligibility determinations published in the funding opportunity announcement issued under the
EECBG Program. 74 Fed. Reg. 30061. The issues that can be appealed, the process for filing an
appeal, and the procedure applicableto review an application for appeal are set forth in the Federal
Register notice. Those procedures state, in part, that:

A unit of local government may file an appeal under these procedures where it has
been denied eligibility for the EECBG Program based: (1) upon adetermination that
itisincapable of carrying out activities set forth in Title V, Subtitle E of the Energy
Independence and Security Act of 2007, Pub. L. 110-140 (EISA); (2) upon an
adjustment to its population as the result of a determination that another entity that
islocated within its bordersis capable of carrying out activities set forth in Title V,
Subtitle E of EISA; or (3) upon 2007 Census data that was corrected by the U.S.
Census Bureau, but the correction was not reflected in the Department’s
determination of eligibility.

Any such appeal must be filed with OHA within thirty (30) days of the Federal Register notice, by
the close of business July 24, 2009.

C. The Present Appesal

In the April 15, 2009, Federal Register notice, DOE found that, “[a]s defined by the Census of
Governments, county governmentsin Maine, M assachusetts, New Hampshire, and Vermont perform
only limited functions, and thus all counties in these States were determined to be ineligible for
Programfunds.” 74 FR at 17462. Northwest RPC’ s Executive Director, Catherine Dimitruk, filed
the present appeal on behalf of al of Vermont’s regional planning commissions (RPCs). She
contends that RPCs are proper substitutes for counties as eligible units of local government under
the EISA, “as they perform many of the same functions as fully-authorized counties do in other
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states, and particularly that they are perfect candidatesfor [EECBG funds] because of their expertise,
contacts, experience, and effectiveness.” Apped at 2. In essence, under Vermont state law, the
RPCsperform many of thetraditional governmental functionsperformed by counties. Vt. Stat. Ann.
tit. 24, 88 4341-4351. These RPCs, inturn, are comprised of one or more counties, al of which are
recognized by the 2007 Governments Integrated Directory. See
http://harvester.census.gov/gid/gid_07/options.html.

1. Analysis

Wehavethoroughly eval uated the argumentsand supporting documentation submitted by Northwest
RPC. We do not find that Northwest RPC is a “proper substitute” as an eligible unit of local
government for the counties within its jurisdiction. However, one of the counties within the area
served by Northwest RPC, Franklin County, Vermont, has authorized Northwest RPC to represent
the county on itsbehalf in the current Appeal process, and to receive and administer onitsbehalf any
grants it may be eligible to apply for under the EECBG program. Further, as we discuss below,
Franklin County meets all of the criteriafor digibility to receive EISA funding under the EECBG
Program.?

(1) Incorporated Unit of Local Government

Franklin County is one of 14 county governments in the State of Vermont listed in the 2007
Governments Integrated Directory. See http://harvester.census.gov/gid/gid_07/options.html.
Franklin County therefore meets this criterion.

(2) Population

As noted above, the EISA definition of “eligible unit of local government” includes a county with
a population which causes the county to be one of the ten highest populated counties of the State.
According to 2007 U.S. Census data, after subtracting the population of the ten Vermont cities
eligibletoreceive EECBG funding from their respective counties, see Funding Opportunity Number:
DE-FOA-0000013, Amendment 00003, Attachment A, Franklin County is the 3 most popul ous
county in the State of Vermont. We, therefore, find that Franklin County satisfies the population
requirement of the EISA.

% The other county within the jurisdiction of Northwest RPC, Grand Isle County, Vermont,
has a population of 7,601, according to 2007 U.S. Census data, making it the 13" most populous
county inthe state of Vermont. Assuch, Grand Isle County does not meet the population thresholds
required for it to be considered an “eligible unit of local government” under the EISA. However,
as noted in the April 15, 2009, Federal Register notice, county governments that do not meet the
eligibility requirements for direct formulagrants from DOE are eligible for program funds through
the State in which they arelocated. 74 FR at 17462. Thus, Grand Isle County will be eligible to
apply for EECBG funds through the State of Vermont.



(3) Governance Structure

Northwest RPC states in its Appeal that Vermont counties “are run by Assistant Judges, elected
every four yearsat the Genera Election.” Appeal at 2. The 2007 Census of Governments describes
these assistant or “side” judges asthe “principal administrative officers’ of countiesin the State of
Vermont. See http://www.census.gov/govs/www/cog2007.html. Based upon thisinformation, we
find that Franklin County has the requisite governance structure to receive EECBG funds.

(4) Functional Capability

As noted above, the 2007 Census of Governments states that county governments in Vermont
perform “very limited” functions. 1d. However, in providing for the current appeal process, DOE
recognized that “the characterization of city and county governmentsin the 2007 Census data was
not inthecontext of the EECBG Program” and that, therefore, “the characterization of the governing
structure of a city or county may not have been sufficiently informative for the purpose of
determining eligibility under the EECBG Program. “ 74 FR at 30063. Thisisclearly the case with
respect to the State of Vermont, where as noted in the present Appeal, “laws and government
systems have developed in different ways, particularly in the allocation of power among political
subdivisions.” Appeal at 2.

Thus, even if Franklin County government lacks the functional capability to, on its own, carry out
activities as outlined in the EISA, the county has authorized Northwest RPC to “receive and
administer any grantsfor whichit may be eligibleto apply under the EECBG program.” Letter from
Honorable Teresa Manahan and Honorable Roberta Allard, Franklin County, to Steven Goering,
Office of Hearings and Appeals (August 19, 2009). We note here that, under Vermont law, RPCs
arerequiredto“assistand advise. . . authoritieswithin theregion to facilitate economic devel opment
programsfor the appropriate devel opment, improvement, protection and preservation of theregion's
physical and human resources.” Vt. Stat. Ann. tit. 24, 8 4345a(1). Further, as explained below, we
find that Northwest RPC clearly has the necessary functional capability to carry out EISA activities
on behalf of Franklin County, and indeed already acts in that capacity in administering similar
programs.

In the present Appeal, Ms. Dimitruk states that Vermont’s RPCs “are authorized by statute to
perform avariety of functions, including regional planning for anumber of topicsincluding energy,
land use, transportation, housing, etc., promoting mutual cooperation among municipalities, advising
them on public financing, and providing technical and legal support to the towns and cities of
Vermont, among other duties.” Appeal at 1-2 (citing Vt. Stat. Ann. tit. 24, 8§ 4345a). She statesthat
the RPCs have been involved in energy planning for many years and that “[e]nergy planning isone
of the required elements of aregional plan under Vermont law.” Id. a 2 (citing Vt. Stat. Ann. tit.
24, 88 4347, 4348).°

¥ We also note that, under Vermont law, RPC members are appointed by, and “ serve at the
pleasure” of, the legislative bodies of the municipalities represented by the RPC. Vt. Stat. Ann. tit.
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Regarding its ability to administer federal grant funding, Northwest RPC states that it “already
receives substantial funding support from numerous federal agencies.” Letter from Catherine
Dimitruk, Executive Director, Northwest RPC, to Steven Goering, Office of Hearings and Appeals
(August 19, 2009). Among its current activities is the administration of three Brownfields grants
fromthe U.S. Environmental Protection Agency, totaling $600,000. Id. at 1-2. In fiscal years 2008
and 2009, Northwest RPC expended over $340,000 in planning funds from the Federal Highway
Administration, received through the Vermont Agency of Transportation. Id. at 2. Northwest RPC
statesthat it “also receivesfunding from anumber of other federal agencies,” including the Fish and
Wildlife Service, Federal Emergency Management Agency, and Department of Homeland Security.
|d. at 2 (attaching schedul e of federal expenditures). Thus, Northwest RPC clearly hasdemonstrated
experience in utilizing federa funding to conduct various programs on behalf of the citizens of
Franklin County.

Based upon theforegoing, we are satisfied that Northwest RPC hasthe functional capability to carry
out, on behalf of Franklin County, one or more of the broad activities outlined in the EISA.* We
believe that granting EECBG Program eligibility to Franklin County achieves the objective of the
EISA while fulfilling the DOE’ s added requirement that the county have the functional capability
to administer the grant funds. It is clear from the statute that Congress’ intent was to make direct
funding available to al counties, such as Franklin County, that meet the population requirements,

24, 88 4343.

* The EISA authorizes a broad range of activitiesincluding, inter alia:

1) Development of an energy efficiency and conservation strategy;
2) Building energy audits and retrofits, including weatherization;
3) Financial incentive programs for energy efficiency, such as energy savings
performance contracting, on-bill financing, and revolving loan funds;
4) Transportation programs to conserve energy;,
5) Building code devel opment, implementation, and inspections,
6) Installation of distributed energy technologies, including combined heat and power
and district heating and cooling systems;
7) Materia conservation programs, including source reduction, recycling, and recycled
content procurement programs,
8) Reduction and capture of greenhouse gas emissions generated by landfills or similar
waste-related sources;
9) Installation of energy efficient traffic signals and street lighting;
10) Installation of renewable energy technologies in or on government buildings;
11) Any other appropriate activity that meets the purposes of the program and is approved
by DOE.

See generally 42 U.S.C. 17154.
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i.e., a population of greater than 200,000 or one of the ten most populous counties in the State.
While we deem it a reasonable interpretation by the agency that the county also have the functional
capability to carry out EISA activities, we find the jurisdiction and authority of the Northwest RPC
to0 act on behalf of Franklin County to be fully consistent with that requirement. The Northwest
RPC is a governmental body recognized by the State of Vermont, and authorized by Franklin
County, and thus is the appropriate vehicle to receive and administer EECBG Program funds that
Franklin County is entitled to receive under the EISA.

It Is Therefore Ordered That:

(1) To the extent that the Appeal filed by Northwest Regional Planning Commission on July 24,
2009, is filed on behalf of Franklin County, Vermont, the Appeal is hereby granted, as set forth in
paragraph (2) below.

(2) Franklin County, Vermont, will have thirty (30) days from the date of issuance of this Decision
and Order in which to file an application for funding under the direct formula grant provision of
Energy Efficiency and Conservation Block Program. The application must be consistent with the
application requirements provided in Funding Opportunity Number: DE-FOA-0000013, Amendment
00003. This Decision and Order is being served upon the Appeliant and the DOE Office of Energy
Efficiency and Renewable Energy by electronic mail on the date of issuance noted below.,

(3) To the extent that the Appeal filed by Northwest Regional Plahning Commnission on July 24,
2009, is filed on behalf of Grand Isle County, Vermont, or any unit of government other than
- Franklin County, Vermont, the Appeal is hereby denied.

(4) This is a final Order of the U.S. Department of Energy.

"

Poli A. Marmolejos W
Director
Office of Hearings and Appeals

‘Date: SEP - 4 2009






