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DECISION AND ORDER
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On March 17, 2003 the Office of Hearings and Appeals (OHA) received an Apped that Caroline C.
Roberts filed from a determination issued to her by the Office of Public Affairs a the Department of
Enagy’ s(DOE) Albuquerque Operations Office (hereinafter referred to as “ Albuquerque’). Albuquerque
issued its determination in response to a request for information under the Freedom of Information Act
(FOIA), 5 U.S.C 8§ 552, asimplemented by the DOE in 10 C.F.R. Part 1004. The Appedl, if granted,
would result in the release of certain documents to Ms. Roberts.

|. Background

In her request, Ms. Roberts sought access to al documents relating to Computer One, Inc., to the
requester hersdlf, or to any one of five specified contracts. In its response to this request, Albuquerque
dated thet no responsi ve documents could be located in DOE files, but that many of the records requested
“are in the possession and control of the Sandia Corporation, and are therefore not ‘agency records
subject to the provisons of the FOIA.” Determination Letter a 1. In its Appea, Ms. Roberts contests
Albuquerque's finding that the documents in question are not subject to the FOIA. Specificdly, she
contendsthet the documents “were in the possession of the Department of Energy and for that reason, they
must be produced.” Apped at 1.

[l. Analysis

The FOIA generdly provides public access to federa agency records, except to the extent that such
records, or portions of them, are protected from disclosure by one or more of the Act’s exemptions. The
gopropriatetes of whether a document is an agency record for purposes of the FOIA was st forth by the
U.S. Supreme Court in Department of Justice vs. Tax Analysts, 492 U.S. 136, 144-45 (1989) (Tax
Analysts). In that decision, the Court stated that documents are “agency records’ for FOIA purposesiif
they (i) were created or obtained by an agency, and (ii) are under agency contral at the time of the FOIA
request. The FOIA defines the term “agency” to include any “executive department, military department,
Government corporation, Government controlled corporation, or



aher establishment in the executive branch..., or any independent regulatory agency.” 5 U.S.C. § 552(f).

Under these criteria, the documents sought by Ms. Roberts clearly are not agency records. They are
procurement and lega records maintained by Sandia Corporation (Sandia), and were generated by that
company or its contractors. On anumber of occasions, we have addressed the issue of whether Sandia
isan “agency” for purposes of the FOIA. We have consstently held that it is not. See, e.g., Helen Ruth
Sutton-Pank, 25 DOE 180,178 (1996). Ms. Roberts has not convinced us that this holding isin error.
Sandiais a privately owned and operated entity, and is not an “agency” for FOIA purposes.

Moreover, cortrary to Ms. Roberts' assertion, we have been informed that the records in question are not
now, andwerenot at the time of the request, in the possession of the DOE. See memorandum of April 15,
2003 telephone conversation between Robert Pamer, OHA daff attorney, and Carolyn Becknell,
Albuquerque. Smply put, the record in this matter indicates that the requested documents were neither
created nor obtained by a government agency, and therefore do not satisfy the first prong of the Tax
Analygstest. Albuquerque correctly concluded that the documents are not agency records subject to the
FOIA.

A finding that certain documents are not agency records, however, does not preclude the DOE from
releasing them. “When a contract with DOE provides that any records acquired or generated by the
contractor in its performance of the contract shall be the property of the Government, DOE will make
avaladeto the public such records that are in the possession of the Government or the contractor,” unless
those records are otherwise exempt from public disclosure. 10 C.F.R. § 1004.3(¢)(1). The contract
between Sandia and the DOE describes as contractor-owned records

*k*

(3) Records relating to any procurement action by the contractor, except for records that
under 48 CF.R. (DEAR) 970.5204-9 . . . are described as the property of the
government; “and

(4) Legd records, including lega opinions, litigation files, and documents covered by the
attorney-client and attorney work product privileges. . . .

We conclude that under this agreement, Sandia s legd and procurement files are the property of Sandia,
and are not subject to release under ether the FOIA or the agency records regulation.

Ms Raoberts contends, however, that the agreement between the DOE and Sandia “cannot be used asa
defense to the production of the documents smply because the agreement defines those records &
belonging to Sandia” Apped at 1. We bdieve that this argument reflects a misunderstanding of

"We have adso examined 48 C.F.R. 970.5204-9, and we conclude that the documents requested
by Ms. Roberts are not described as government property in that regulatory provision.



the effect of 10 C.F.R. 8 1004.3(e)(1). Contrary to Ms. Roberts argument, this regulatory provison
expands the scope of documents that are subject to disclosure. Under the Tax Analysts test, “agency
records’ must (i) have been originated or obtained by an agency, and (ii) be under an agency’s control at
the time of the FOIA request. However, pursuant to 10 C.F.R. § 1004.3(e)(1), contractor records that
donat meet these criteriaare till subject to disclosure as long as the contract between the contractor and
the DOE provides that the records are government property. We therefore reject Ms. Roberts argument
concerning Albuquerque s gpplication of that regulation.

[11. Conclusion

Albuguarquecorrectly determined that the documents at issue are not agency records, and are not subject
to disclosure under the FOIA or under 10 C.F.R. 8 1004.3(€)(1). We will therefore deny Ms. Roberts

Appedl.

It Is Therefore Ordered That:
(1) The Appedl filed by Caroline C. Roberts on March 17, 2003 is hereby denied.

(2) Thisisafind Order of the Department of Energy from which any aggrieved party may seek judicid
review pursuant to 5 U.S.C. § 552(a)(4)(B). Judicid review may be sought in the district in which the
requester resides or has aprincipa place of business, or in which the agency records are located, or in the
Didrict of Columbia

George B. Breznay
Director
Office of Hearings and Appedls
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