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This Opinion concerns whether xxxxxxxxxx (hereinafter "the

I ndi vidual") is eligible for access authorization. As expl ai ned
bel ow, | have concl uded that the Individual has not denonstrated his
eligibility for access authorization at this tine.

|. THE APPLI CABLE REGULATI ONS

The Departnent of Energy (DOE) regul ations governing this matter are
set forth at 10 C F. R Part 710. Those regul ati ons descri be the
criteria and procedures for determining eligibility for access to
classified matter or special nuclear material, i.e., "“access
aut hori zation” or a “security clearance.”

An individual is eligible for access authorization if such
aut hori zati on “would not endanger the comopn defense and security
and would be clearly consistent with the national interest.”
10 CF.R 8§ 710.7(a). Certain types of derogatory information

rai se an issue whether an individual is eligible for a clearance.
10 CF.R. 8§ 710.8. The ultimte decision concerning eligibility is
a conprehensive, common sense judgnent based on a consideration of
all relevant informtion. 10 CF.R 8§ 710.7(a), (c). Such
information includes the nature of the conduct at issue, the absence
or presence of reformation or rehabilitation, and the inpact of the
foregoing on the rel evant security concerns. 10 CF. R 8§ 710.7(c).

The purpose of a hearing is to give an individual an opportunity to
resolve any identified security concerns. 10 CF. R § 710.21.
Thus, the burden is on the individual to present
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testimony or evidence to denonstrate that he is eligible for access

aut horization, i.e., that access authorization “wll not endanger
the common defense and security and will be clearly consistent with
the national interest.” 10 C.F.R 8§ 710.27(a). As this standard

i ndicates, there is a presunption against the grant of a security
cl earance. See Dep’'t of the Navy v. Egan, 484 U. S. 518, 531 (1988)
(the “clearly consistent with the interests of national security”
test indicates that “security-clearance determ nations should err,
if they must, on the side of denials”); Dorfnont v. Brown, 913 F. 2d
1399, 1403 (9th Cir. 1990) (strong presunption against the issuance
of a security clearance). Because this standard is designed to
protect the national interest, it differs from the standard
applicable to crimnal proceedings in which the prosecutor nust
prove guilt beyond a reasonabl e doubt.

1. BACKGROUND
In August 2001, a DOE security specialist interviewed the
I ndi vi dual . See DCE Exhibit (“Ex.”) 8. The purpose of the

interview was to discuss information relevant to the Individual’s
eligibility for a security clearance. The information included a
past di agnosis of al cohol dependence and a Septenber 2000 conviction
for driving while intoxicated (DU ). The Individual indicated that
he continued to drink and becone intoxicated, although on a nuch
| ess frequent basis. Based on the foregoing information, DOE
security referred the Individual to a DOE consultant psychiatrist
(the DOE psychiatrist) for an eval uati on.

I n Septenber 2001, the DOE psychiatrist interviewed the Individual
and issued a report. DOE Ex. 10. The DOE psychiatrist diagnosed
the Individual as a user of alcohol habitually to excess and
suffering from al cohol abuse, which caused or could cause a defect
in judgnent or reliability. DOE Ex. 10, at 5. The DOE psychiatri st
advi sed the Individual to enter an al cohol recovery program |d.

In February 2002, DOE notified the Individual that doubts remni ned
about his eligibility for a clearance. DOE Ex. 4. The notification
letter cited the psychiatric diagnosis as derogatory information
under 10 C.F.R. 8 710.8(j) (Criterion J) and 10 C.F.R § 710.8(h)
(Criterion H). In response to the notification letter, the
I ndi vi dual requested a hearing.
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I11. THE HEARI NG
The DCE presented two wi tnesses: the security specialist and the DOE
psychiatrist. The Individual testified and presented the testinony
of six witnesses: five colleagues and his Al coholics Anonynous (AA)
sponsor. Their testinony is discussed below. The Individual also
subm tted volum nous docunentary evidence concerning his current
al cohol recovery efforts and his work history. The hearing

transcript is cited as “Tr.”
A.  The I ndividual

The Individual identified sone factual inaccuracies in the DOE
psychiatrist’s report, but the Individual did not dispute that he
had an al cohol problem Tr. 139. Although the Individual testified
that he no longer craved al cohol, he stated that he was an al coholic
and “I will be an alcoholic until | die.” Tr. 119, 129. The
I ndi vidual s testinony |argely concerned his recovery program

The Individual testified that after his DU arrest, he conpleted his
court -approved al cohol program and he subm tted documentation of
t hat conpl eti on. Ind. Exs. | though M  The Individual testified
that, although that program did not cause himto stop drinking, he
reduced his drinking and his experience with the program contri buted
to his subsequent decision to open hinself to treatnment. Tr. 134-
137.

The Individual testified that in May 2002 he entered into an
Enpl oyee Assistance Program (EAP) agreenent with his enpl oyer, under
whi ch his enployer agreed to help pay for a treatnment program and
the Individual conmtted to specified alcohol recovery efforts. The
I ndi vidual submtted a copy of the agreenent, which is signed by the
enpl oyer’s nmedical director and the Individual. Ind. Ex. A The
agreement provides for a 28-day intensive treatnment program
followed by group counseling for one year, and individual
counseling, AA attendance, alcohol abstinence, and random al coho

tests for two years.

The Individual testified that he conpleted the 28-day treatnment

program and he provided supporting docunentation. See, e.g., Ind.
Exs. C, F. The attending physician described the Individual’s
prognosis as “good.” See Ind. Ex. F.

The Individual testified that since his conpletion of the 28-day
program he has been involved in a conprehensive after-care
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program Consistent with the EAP agreenment, the program consists of
group and individual counseling, AA attendance, abstinence, and
random al cohol tests. See, e.g., Tr. 122-125, 150-152. Although
t he EAP agreenent provides for AA attendance at |east three tines
per week, the Individual testified that he participates alnost daily
in AA neetings or AA-related activities. Tr. 124-125. I'n
addi tion, the Individual testified that, although not required by
t he EAP agreenent, he takes antabuse. Tr. 122, 150. See Ind. Ex.
G Fnally, the Individual’s docunentation of his recovery efforts
include his AA attendance sheets, Ind. Ex. H, and the results of the
random al cohol tests, Ind. Ex. E, which all support his testinony.

The Individual testified that his recovery program is going very
well. He testified that he is nore active socially and is enjoying
di nners, novies, and honme and outdoor activities. Tr. 125-126, 140.
The Individual testified that he was seeing the benefits of sobriety
(“there’s lots of good stuff already happening”) and that he was
“optimstic” about his future, regardl ess of the outcone of the
adm ni strative review proceeding. Tr. 152.

B. The Individual’s AA Sponsor

The Individual’s AA sponsor testified concerning his know edge of
the Individual's recovery efforts. The AA sponsor testified that he
is in close touch with the Individual: they speak to each other at
| east once a day and see each other at AA neetings. Tr. 102, 109.
The AA sponsor testified that he is working with the Individual on
the 12 steps and that the Individual is committed to recovery. Tr.
102, 106-107.

C. The Individual’s Coll eagues

The Individual’s workplace coll eagues testified concerning their
know edge of the Individual’'s work performance and his recovery
efforts. They consisted of two current supervisors, a nentor, and
two ot her coll eagues, one of whomis also a social friend.

Al of the colleagues described the Individual’s work performance in
gl owi ng ternms. One supervisor described the Individual as
“outstanding” with “inpeccabl e” accountability and reliability. Tr.
66. The second supervisor described the Individual as his “best”
wor ker. Tr. 77. The Individual’s mentor described him as
“out standi ng,” and enphasi zed that the
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word “outstanding” is reserved for exceptional performance. See
Tr. 85.

Al'l of the colleagues testified that the Individual has discussed
hi s al cohol recovery programwith them One supervisor testified
that the Individual reported the insights that he had achi eved; the
supervi sor described the Individual as having a “nuch nore positive

outl ook,” and “a kind of happiness.” Tr. 73. The second supervisor
testified that the Individual had elimnated unnecessary work-
related stress, which resulted in “mrked inprovenent . . . in his
life and what’s going on in his mnd.” Tr. 80. The Individual’s

nmentor testified about the Individual’s “dedication” to his recovery
program Anot her col |l eague, who has had experience with famly
members with al cohol problens, described the Individual as being
more “patient” and “tenperate” since the start of his recovery
program Tr. 95-96. Finally, the Individual’s colleague and friend
commented positively on the Individual’s increased social
interaction. See Tr. 115.

D. The DCE Psychi atri st

The DCE psychiatrist listened to the testinony of the Individual,
his AA sponsor, and his workpl ace col |l eagues. The DOE psychiatri st
testified that he viewed the Individual as a “high-functioning
al coholic,” i.e. someone whose al cohol consunption had not adversely
affected workpl ace performance. Tr. 164. The DOE psychiatri st
cauti oned, however, that even though an al cohol problem had not
affected an individual’ s performance at work, that did not nean that
it could not do so in the future. Tr. 165.

As for the Individual’s recovery program the DOE psychiatrist
viewed it as “more than the standards ... quite a full program?”
Tr. 162. The DOE psychiatrist testified that he no |onger saw
“denial ... the nunber one obstacle to recovery” and that he was
“impressed” with the Individual’s openness about his problem
stating that such openness did not usually happen until a later
point in treatnment. Tr. 166.

Concerning the outlook for the Individual’s recovery, the DOE
psychiatrist testified that it was too early to conclude that the

I ndi vi dual was rehabilitated. As an initial matter, the DOE
psychiatrist testified that the Individual’s history indicated a
“guar ded” prognosis. The DOE psychiatrist pointed out, however

that the Individual’s attending physician had given the
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| ndi vi dual a “good” prognosis. Tr. 167-69, citing Ind. Ex. F. The
DOE psychiatrist testified that he would defer to that prognosis,
since the attending physician had greater famliarity with the
Individual . Tr. 167-168. |In the final analysis, however, the DOCE
psychiatrist indicated that it was too early to conclude that the
I ndi vi dual was rehabilitated, noting that the m ni num standard for
rem ssion was one year. Tr. at 168.*/

V. ANALYSI S

As indicated above, the Individual does not dispute the facts giving
rise to the security concern. The Individual describes hinself as
an alcoholic, and he is participating in an alcohol recovery
program  The question here is whether the Individual has resol ved
t he concern about his past al cohol use.

The Individual has established that he is fully engaged in a
conprehensi ve al cohol recovery programand that he is commtted to
sobriety. The Individual’s programinvolves individual and group
counseling, AA involvenment, and random al cohol testing. Although
the Individual’s program does not require himto take antabuse, he
does so. The Individual’s AA involvenent exceeds the requirenents
of his program in fact, nmuch of the Individual’s free time is spent
at AA neetings and AA-related organization and recreational
activities. The Individual has been abstinent since the beginning
of his program the Individual testified to that effect and his
negative random al cohol tests, his daily AA attendance, and the
testinony of his wi tnesses persuade nme that he has been abstinent.
Finally, the Individual has openly discussed his program and his
positive outlook with others. The DOE psychiatrist described the
I ndi vidual s program as goi ng beyond the standard and being very
full.

Al t hough the I ndividual has denonstrated his progress and
comm tnent, that denpnstration does not establish that he is
rehabilitated. The DOE does not have a set policy on what
constitutes rehabilitation and reformation from al cohol rel ated

*/ The medical director, who is the Individual’s counsel or,
was unable to testify at the hearing. The Individual was
given the opportunity to have the nmedical director file a
letter, but did not do so.



-7 -

di sorders, but instead makes a case-by-case determ nati on based on
t he avail abl e evidence, with substantial deference accorded to the
expert opi nions  of psychiatrists and other nental heal th
pr of essi onal s.

In this case, the I ndividual has not established rehabilitation. The
Individual is only three nmonths into his program and the DOE
psychiatrist did not view three nonths as sufficient. See Tr.
168. The Individual did not present any expert testinony to the
contrary. Accordi ngly, although at this point the Individual is
fully engaged in a conprehensive recovery program and conmtted to
sobriety, it is too early to conclude that he is rehabilitated.

I recogni ze that the Individual has placed enphasis on the evidence
that his past alcohol use did not affect his job performance and
that he has been an outstanding enployee. That is certainly
favorabl e evidence but it is not sufficient, even when coupled with
the Individual's success in the early stage of his recovery program
to resolve the security concern. Excessive al cohol use raises a
security risk; as the DOE psychiatrist testified, Tr. 165, the fact
that excessive al cohol use has not resulted in a security problemin
t he past does not guarantee that it will not do so in the future.
See, e.g., Personnel Security Hearing, Case No. VSA-0174, 27 DOE
1 82,751 at 85,507 (1998). Accordingly, once an individual’s
al cohol use gives rise to a security concern, the individual nust
denmonstrate rehabilitation from that use. As indicated above,
al t hough the Individual has denonstrated his commtnent to a full
recovery program the undisputed expert testinony is that the
I ndividual’s three nmonth involvenent in a recovery program and
abstinence is not of sufficient duration to conclude that the
I ndividual is rehabilitated at this tine.

V. SUMVARY AND CONCLUSI ON

The |1 ndividual has established that, since m d-May, he has been
fully engaged in a conprehensive al cohol recovery program and has

been absti nent. It is too early, however, to conclude that the
I ndividual is rehabilitated. Because the security concern renmains
unresol ved, | amunable to conclude that access authorization “would

not endanger the common defense and security and would be clearly
consi stent with the national
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interest.” 10 C.F.R. 8 710.7(a). Accordingly, | conclude that the
I ndi vidual should not be granted access authorization at this tine.

Janet N. Freinmuth
Hearing Officer
O fice of Hearings and Appeal s
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