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XXXXXXXXXX (the applicant) applied to the Departnent of Energy (DOE)
Wrker Advocacy O fice for DOE assistance in filing for state workers’
conpensat i on benefits. The DOE Wirker Advocacy O fice determ ned that
the applicant was not a DOE contractor enpl oyee and, therefore, was not
eligible for DCE assi stance. The applicant appeals that determ nation.
As explained below, we have concluded that the determination is
correct.

| . Background

The Energy Enpl oyees Cccupational 111 ness Conpensation Program Act of
2000 as anended (the EEQ CPA or the Act) concerns workers involved in
various ways with the nation’s atom c weapons program See 42 U S. C
88 7384, 7385. The Act creates two progranms for workers.

The Departnment of Labor (DOL) administers the first EEQ CPA program
which provides federal nonetary and nedical benefits to workers having
radi ation-induced cancer, berylliumillness, or silicosis. Eligible
wor kers i nclude DCE enpl oyees, DOE contractor enployees, as well as
wor kers at an “atomc weapons enployer facility” in the case of
radi ati on-induced cancer, and workers at a “beryllium vendor” in the
case of berylliumillness. See 42 U S.C. § 73841 (1). The DOL program
al so provides federal nonetary and nedical benefits for urani umworkers
who receive a benefit froma program adm ni stered by the Departnent of
Justice (DQJ) under the Radiation Exposure Conpensation Act (RECA) as
anended, 42 U.S.C. 8 2210 note. See 42 U.S.C. 8§ 7384u.



The DCE admi ni sters the second EEQ CPA program which does not provide

for nonetary or nedical benefits. |Instead, the DOE program provides
for an i ndependent physician panel assessnment of whether a “Departnent
of Energy contractor enployee” has an illness related to exposure to a

toxic substance at a DCE facility. 42 U S.C. 8§ 73850. In general, if
a physician panel issues a determ nation favorable to the enpl oyee, the
DOE instructs the DOE contractor not to contest a claim for state
workers’ conpensation benefits unless required by law to do so, and the
DOE does not reinburse the contractor for any costs that it incurs if
it contests a claim 42 U S.C. 8§ 73850(e)(3). The DOE programis
limted to DOE contractor enployees because DOE and DOE
contractors would not be involved in state workers’ conpensation
proceedi ngs invol vi ng ot her enpl oyers.

The regulations for the DOE program are referred to as the Physician
Panel Rule. See 67 Fed. Reg. 52,841 (August 13, 2002) (to be codified
at 10 CF. R Part 852). The DOE Wrker Advocacy O fice is responsible
for this program and has a web site that provides extensive information
concerning the program 1/

Pursuant to an Executive Oder, the DOE has published a list of
facilities covered by the DOL and DOE prograns, and the DOE has
designated next to each facility whether it falls within the EEQ CPA' s
definition of “atom c weapons enployer facility,” “berylliumvendor,”
or “Departnent of Energy facility.” 67 Fed. Reg. 79,068 (Decenber 27,
2002) (current list of facilities). 2/ The DCE s published |list also
refers readers to the DOE Wrker Advocacy Ofice web site for
addi tional information about the facilities. 67 Fed. Reg. 79, 069.

This case involves the DOE program i.e., the programthrough which DOE
contractor enpl oyees nmay obtain independent physician panel
det erm nati ons. The applicant states that he worked for Harshaw
Chem cal Co. and Harshaw Filtrol Partners in Ceveland, Chio during
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See www. eh. doe. gov/ advocacy.
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See Executi ve Order No. 13,179 (Decenber 7, 2000). The DOE first
published a list in January 2001, 66 Fed. Reg. 4003 (January 17,
2001), and a revised list in June 2001, 66 Fed. Reg. 31218 (June
11, 2001).



the 1970's and 1980's and was injured during that enploynment by
exposure to toxic substances. The DOE W rker Advocacy Ofice
determned that the applicant’s enployer was an “atom c weapons
enpl oyer,” not a DOE contractor. See Decenber 6, 2002 letter from DCE
Wor ker Advocacy Ofice to the applicant. Accordingly, the DOE Wrker
Advocacy O fice determ ned that the applicant was not eligible for the
physi ci an panel process. 1In his appeal, the applicant argues that he
was a DOE contractor enpl oyee.

1. Analysis
A.  Worker Prograns

As an initial matter, we enphasi ze that the DOE physician panel process
is separate from state workers’ conpensation proceedings. A DCE
decision that an applicant is not eligible for the DOE physician pane
process does not affect (i) an applicant’s right to file for state
wor kers’ conpensation benefits or (ii) whether the applicant is
eligible for those benefits under applicable state | aw.

Simlarly, we enphasize that the DOE physician panel process is
separate from any claims made under other statutory provisions. Thus,
a DCE deci sion concerning the physician panel process does not affect
any clains nade under other statutory provisions, such as prograns
adm ni stered by DOL and DQJ.

W now turn to whether the applicant in this case is eligible for the
physi ci an panel process.

B. Whet her the Applicant is Eligible for the DOCE Physician Panel
Process

As stated above, the Physician Panel Rule applies only to enpl oyees of
DOE contractors who worked at DOE facilities. Again, the reason is
that DOE and its contractors would not be parties to workers’
conpensati on proceedi ngs involving other enployers.

When the DOE Worker Advocacy O fice deternmined that the applicant was
not a DOE contractor enployee, that Ofice indicated that Harshaw was
an “atom c weapons enpl oyer,” not a DCE contractor.



This determnation is consistent with the DOE' s published list and
description of facilities, which identifies Harshaw as an “AVWE,"” i.e.,
an “atom ¢ weapons enpl oyer,” during the period 1942 to 1955, when the
firm processed uranium for the governnent. See 67 Fed. Reg. 79, 073;
www. eh. doe. gov/ advocacy (searchabl e database on sites).

The DCE Wrker Advocacy O fice determ nation that the Harshaw plant was
not a DOE facility is correct. A DOE facility is a facility where the
DOE conducted operations and either had a proprietary interest «a
contracted with a firmto provide nmanagenent and operation, nanagenent
and integration, environnmental renediation services, or construction or
nmai nt enance services. 42 U S.C. 8 73841 (12); 67 Fed. Reg. 52854 (to be
codified at 10 CF. R § 852.2). During the applicant’s enploynent,
Har shaw was a privately owned and operated chem cal conpany. As of
2001, the site was owned by Engl ehard Corporation and Chevron Chem cal
LLC.

In his appeal, the applicant raises the issue whether the 1974
inception of the Fornerly Uilized Sites Renedial Action Program
(FUSRAP) resulted in DOE environmental renediation activities at the
site, thereby rendering the Harshaw site a DOE facility. A report
prepared by the United States Arny Corps of Engineers indicates that
FUSRAP environnmental renediation activities have not yet begun. See
U S. Arny Corps of Engineers, FUSRAP Prelimnary Assessnent, Forner
Har shaw Chemi cal, Ceveland, Chio (April 27, 2001). The Prelimnary
Assessnment indicates that in 1999 the DOE advised the Corps of
Engi neers that the Harshaw site was eligible for inclusion in the
program that in 2001 the Corps of Engineers conpleted its Prelimnary
Asssessment of the site, and that the next step is site inspection.
Id. at 1, 7. Thus, the Prelimnary Assessnment indicates that although
FUSRAP began in 1974, the DOE did not perform environnental
renedi ation activities at the site.

Because DOE did not conduct environnental renediation activities at
Har shaw, there are no DOE activities that would render the Harshaw
plant a DCE facility. Accordingly, the applicant is not eligible for
t he DOE physician panel process. Again, we enphasize that this
determnation does not affect whether the applicant is eligible for (i)
state workers’ conpensation benefits or (ii) federal nonetary and
nmedi cal benefits avail abl e under other statutory provisions.



I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy, Case No. TIA-0017 be, and
hereby is, deni ed.

(2) This is a final order of the Departnent of Energy.

George B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: April 2, 2003



