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XIOOOXXXXXXX (the applicant) applied to the Ofice of Wrker Advocacy
of the Department of Energy (DOE) for DOE assistance in filing for
state workers’ conpensation Dbenefits. Based on a negative
determ nation from an independent Physician Panel, the DOE O fice of
Wor ker Advocacy (or Program O fice) determ ned that the applicant was
not eligible for the assistance program The applicant appeals that
determnation. As explained below, we are remanding the application to
the DOE O fice of Wrker Advocacy for further consideration.

| .  Background

The Energy Enpl oyees Cccupational |11 ness Conpensation Program Act of
2000 as anended (the EEQO CPA or the Act) concerns workers involved in
various ways with the nation’s atom c weapons program See 42 U S.C
88§ 7384, 7385.

This case concerns Part D of the Act, which provides for a DOE program
to assist Department of Energy contractor enployees in filing for state
wor kers’ conpensation benefits for illnesses caused by exposure to
toxi c substances at DOE facilities. 42 U. S.C. 8 73850. The DOE Ofice
of Worker Advocacy is responsible for this programand has a web site
t hat provi des extensive information concerning the program 1/

Part D establishes a DOE process through which independent physician
panel s consi der whether enployee illnesses were caused by exposure to
toxi ¢ substances at DOE facilities. Cenerally, if a physician

1/ See www. eh. doe. gov/ advocacy.



panel issues a determ nation favorable to the enployee, the DOE Ofice
of Worker Advocacy accepts the determ nation and assists the applicant
in filing for state workers’ conpensation benefits. |In addition, the
DCE instructs the contractor not to oppose the clai munless required by
law to do so, and the DCE does not reinburse the contractor for any
costs that it incurs in opposing the claim 42 U S. C 8§ 73850(e)(3).
The DOE has issued regulations to inplenent Part D of the Act. These
regul ations are referred to as the Physician Panel Rule. See 67 Fed.
Reg. 52841 (August 13, 2002) (to be codified at 10 CF. R Part 852).
As stated above, the DCE Ofice of Wrker Advocacy is responsible for
this program

The Physician Panel Rule provides for an appeal process. As set out in
Section 852.18, an applicant may request the DOE's O fice of Hearings
and Appeals (OHA) to review certain Program Ofice decisions. M
appl i cant nay appeal a decision by the Program O fice not to submit an
application to a Physician Panel, a negative determnation by a
Physi ci an Panel that is accepted by the Program Ofice, and a final
decision by the Program Ofice not to accept a Physician Panel
determ nation in favor of an applicant. The instant appeal is filed
pursuant to that Section. Specifically, the applicant seeks review of
a negative determ nation by a Physician Panel that was accepted by the
Program Ofice. 10 CF. R 8§ 852.18(a)(2).

In his application for DOE assistance in filing for state workers’
conpensation benefits, the applicant asserted that he was a machi ni st
for Rockwell International at the DOE' s Rocky Flats site in Gol den,
Col or ado. He further indicated that he has contracted nunerous
illnesses as a result of exposure to plutonium wuranium other
radi oactive materials and beryllium He also clained he was invol ved
in a workplace accident involving beryllium He requested that the
Office of Wrker Advocacy refer his claimto a Physician Panel for
review. The Physician Panel issued a negative determ nation on this
claim and the Panel’s decision was adopted by the Ofice of Wrker
Advocacy. See April 11, 2003 Physician Panel Case Review and May 13,
2003 Letter from DCE to the applicant. Accordingly, the DOE Ofice of
Vorker Advocacy determ ned that the applicant was not eligible for DOE
assistance in filing for state workers’ conpensation benefits. In his
appeal , the applicant contests the Physician Panel’s determ nation.



1. Analysis
A. Standard of Review for Physician Pane

A key issue on appeal is whether the Physician Panel applied the
correct standard in making its determnation in this case.

As stated above, Part D of the Act provides that a Physician Panel wll

consi der whet her enployee illnesses were caused by exposure to toxic
substances at DCE facilities. Specifically, the Act states that a
“panel shall review an application . . . and determ ne under guidelines

established by the Secretary [of Energy] whether the illness or death
that is the subject of the application arose out of and in the course
of employnent by the Departnent of Energy and exposure to a toxic
substance at a Departnment of Energy facility.” 42 U S.C
§ 73850(d)(3). The relevant regulation anplifies this standard,
providing that a Physician Panel must determ ne “whether it is at |east
as likely as not that exposure to a toxic substance at a DCE facility
during the course of enploynment by a DOE contractor was a significant
factor in aggravating. contributing to or causing the illness or death
of the worker at issue.” 10 CF. R 8 852.8 (enphasis added).

The Panel in the present case stated its conclusion using the follow ng
standard: “None of the exposures were considered by any of the
panelists to be related in any nore-probabl e-than-not causative nmanner
to any of [the applicant’s] diagnoses.” (Enphasis added) The standard
adopted by the DOE is nore favorable to applicants than the standard
applied by the Panel. As an initial matter, the DCE standard requires
that the exposure be “a significant factor in aggravating, contributing
to or causing the illness or death.” Thus, it is not necessary that
the exposure be “causative,” which was the Panel’s standard. The Pane
could find in favor of an applicant if it believed that the exposure
aggravated or contributed to an applicant’s illness or death.

Secondly, the Panel’s use of the “nore probable than not” standard is
incorrect. As the DOE has stated, it is the applicant’s burden to
present evidence to establish that it is “at least as |likely as not”
t hat the exposure was such a factor. This, too, is a standard nore
favorable to the applicant than the one applied by the Panel. See
67 Fed. Reg. 52841, 52847-48 (August 14, 2002). Accordingly, we find
that this matter should be remanded to the O fice of Wrker Advocacy
for a Physician Panel deternination using the appropriate “as |east as
likely as not” standard, as well as an eval uation of



whether the exposures experienced by the applicant aggravated,
contributed or caused his illnesses.

B. Substantive Consideration of Applicant’s Condition

The applicant also states that the Panel’s review of his nedical
condi tion was inconpl et e. For exanple, the applicant alleges that the
Panel relied only on reported | evels of radiation exposures submtted
to it by the DOE contractor. The applicant contends that it is well-
known that contractor records are inconplete and understated. The
applicant alleges that the Panel failed to take this fact and his own
experiences into consideration. The applicant gives several exanples
of instances in which he believes he was subject to additional
radi ati on exposures and has provided sonme additional material on this
point. The Panel should give specific consideration to this claim as
set out in nore detail in Item2 of the applicant’s appeal.

The applicant has provided a list of the diseases or conditions that he
al l eges were caused by exposure to toxic substances at a DCE facility.
He names seven conditions that he clainms the panel did not consider.
He has provided exhi bits docunmenting those conditions. The regul ations

provide that the Panel’s findings nust include “[e]ach illness .
that is the subject of the application.” Further, the Panel’s findings
must state for each illness whether it arose out of and in the course

of enpl oynent by a DOE contractor and exposure to a toxic substance at
a DCE facility. 10 CF.R 8§ 852.12(a),(b)(4). W find that in failing
to discuss all the illnesses, the Panel did not fully satisfy this
requirement. If the Panel views the omtted illnesses as not
warranting full consideration, the Panel should explain the basis for
that view.

The applicant also alleges that some of the Panel’s conclusions were

sinply incorrect, and not based on avail able evidence. 1In this regard,
he cites the Panel’s finding that there was a “lack of credible
di agnoses related nedically to the exposures clains.” The applicant

objects to that finding, and points to a Novenber 19, 1999 di agnosis
stating that his radiation exposure to plutonium and other
radi onuclides “may have been absorbed up into his bone and be
responsible for his overall joint and degenerative diseases.” H
included that diagnosis in the additional nmaterial as Attachnent 9. In
this regard, the Physician Panel rule provides that the Panel nust
provide the Program Ofice wth any evidence contrary to its
determnation, and state why the panel finds this evidence not
persuasive. 10 CF. R 8 852.12(c)(1). Thus, the Panel is required



to consider and include in its findings a discussion of evidence that
conflicts with its ultimte determ nation

Moreover, in reaching its determ nation the Panel should eval uate not
only the individual diseases and conditions that the applicant is
suffering from but also, if possible, whether it is as |ikely as not
that he woul d have suffered fromall of these conditions sinmultaneously
in the absence of his exposure to radioactive materials or other toxic
subst ances.

In sum on remand, the Panel should consider the areas in which the
applicant clains that the review was inconplete and in error. In
performng its new review, the Panel should consider the additional
information submitted by the applicant.

We have provided the Ofice of Wrker Advocacy with a copy of the
additional information provided by the applicant. This includes the
applicant’s Notice of Appeal, dated June 5, 2003, and the applicant’s
Amended Appeal, dated June 19, 2003. The Panel should give full
consideration to this additional information as part of the renmand we
are ordering.

C. Signatures of Panel Menbers on the Determ nation Docunent

Section 852.12 states that the determination and findings nust ke
signed by all panel menbers. The applicant clains that the Panel’s
determ nation docunent was signed by only one of the three nenbers.
After reviewing the conplete file in this matter, we found copi es of
the Panel 's determ nati on showi ng that each of the Panel nenbers signed
identical, but separate, versions of the determnation. This is
reasonabl e, inasmuch as the Panel nenbers apparently reached their
determ nation not in the presence of each other, but via tel ephone.
See 10 CF. R 8§ 852.11(b). Accordingly, we see no error here.

D. Interview of Applicant

The appl i cant contends that he was never personally interviewed by the
Panel . The regul ations provide the Panel nmay nake a determ nation as
to whether it needs additional information that can only be provided by
an applicant through an interview 10 C F.R § 852.10(a). However, an
applicant is not entitled to such an interview. This is clearly a
nmatter left to the Panel’s discretion. Thus, there is no error in the
fact that the Panel decided not interview the applicant in this case.



The applicant al so contends that the Ofice of Wrker Advocacy' s (OM)
Procedure Manual provides that the Case Manager should conduct a
interviewlasting one to one and one-half hours with an applicant. The
applicant here states that such an interview was never conducted with
him As the OM Procedure Manual nakes clear, this interviewis called
for when the Case Manager concludes that an occupational history is not
included in the file. OM Procedure Manual 16(a)(1l). In this case,
the Case Manager apparently did not reach that conclusion. That
decision was wel |l within the Case Manager’s discretion. Further, based
on our owmn review of the file in this case, we believe that there was
si gni ficant devel opnent of the applicant’s occupational history, and
therefore no obvi ous reason to conduct the in-depth interview described

in the OM Procedure Manual. Accordingly, we see no error on this
poi nt . The applicant in this case was sinply not entitled to a
interview

I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0025 be, and
hereby is, granted as set forth in Paragraph 2 bel ow.

(2) The application is remanded to the DCE O fice of Whrker Advocacy
for further action in accordance with the above determ nation.

(3) This is a final order of the Departnent of Energy.

George B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: June 30, 2003



