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XXXXXXXXXX (the worker) applied to the Department of Energy (DOE) Office of Worker
Advocacy (OWA) for assistancein filing for state workers' compensation benefits. Theworker
was a DOE contractor employee at a DOE facility. The OWA referred the application to an
independent physicianpane, which deter minedthat the worker’silinesseswere not relatedtohis
work at DOE. The OWA accepted the pandl’s determination, and the applicant filed an appeal
with the DOE’ s Office of Hearings and Appeals (OHA).

I. Background
A. TheEnergy Employees Occupational I1lness Compensation Program Act

The Ener gy EmployeesOccupational | llnessCompensation ProgramAct of 2000 asamended (the
Act) concernsworkersinvolved in various ways withthe nation’s atomic weapons program. See
42 U.S.C. 88 7384, 7385. TheAct providesfor two programs.

The Department of Labor (DOL) administers thefirst program, which provides $150,000 and
medical benefitsto certain workers with specified illnesses. Thoseillnessesinclude beryllium
disease and specified cancers associated with radiation exposure. 42 U.S.C. § 7341I(9). The
DOL program also provides $50,000 and medical benefitsfor uranium workerswho receive a
benefit from a program administered by the Department of Justice (DOJ) under the Radiation
Exposure Compensation Act (RECA) as amended, 42 U.S.C. §2210note. See42 U.S.C. § 7384u.
To implement the program, the DOL has



issued regulations, 20 C.F.R. Part 30, and has a web site that provides extensive information
concer ning the program. 1/

The DOE adminigters the second program, which does not provide for monetary or medical
benefits. Instead, it is intended to aid DOE contractor employees in obtaining workers
compensationbenefitsunder state law. Under theDOE program, an independent physician panel
assesses whether a claimed illness or death arose out of and in the course of the worker’s
employment, and exposur e to a toxic substance, at a DOE facility. 42 U.S.C. 8§ 73850(d)(3). In
general, if aphysicianpanelissuesa deter mination favor able to the employee, the DOE instructs
the DOE contractor not to contest a claim for state workers' compensation benefits unless
required by law to do so, and the DOE does not reimbur se the contractor for any coststhat it
incursif it contests the cdlaim. 42 U.S.C. 8§ 73850(€)(3). The DOE program is limited to DOE
contractor employeesbecause DOE and DOE contractor s would not beinvolvedinstatewor ker s
compensation proceedings involving other employers. Toimplement the program, the DOE has
issued regulations, which are referredto as the Physician Panel Rule. 10 C.F.R. Part 852. The
OWA is responsible for this program and has a web site that provides extensive information
concer ning the program. 2/

The worker in this case filed a DOE application, claiming two illnesses - chronic obstructive
pulmonary disease (COPD) and basal cell carcinoma - and exposuresto beryllium and ionizing
radiation. During the application process, the worker claimed two additional illnesses - heart
disease and hypertension - and exposur es to cadmium, mercury, and toluene.

In its determination, the physician pane considered the illnesses claimed in the original
application: COPD and basal cdll carcinoma. The pane stated that the claimant attributed his
COPD to beryllium exposure, and the panel unanimoudy determined that the COPD was
unrelated to beryllium exposure. The pand cited negative test resultsfor beryllium sensitivity
and negative biopsy results for beryllium disease. In addition, the pand noted long-standing
pulmonary complaints dating back to when theworker wasin his40'sand cigar ette use dating
back to theworker’steenage years. Thepane then considered whether thewor ker’sbasal cell
carcinoma was attributable to radiation exposure. A majority of the paned

1/ See www. dol . gov/ esa.

2/ See www. eh. doe. gov/ advocacy.



concludedthat it was not, stating that the worker’s exposur e wastoo small. In addition, thepane
cited other factors that indicated that the cancer was related to ultraviolet light exposure,
including evidence of solar changes on the worker’s skin and the location of thelesionsin sun
exposed ar eas.

The OWA acceptedthe physician panel’s determination. SeeJuly 3, 2003 L etter fromthe DOE
to the applicant. Accordingly, the OWA determined that the applicant was not digible for DOE
assistance in filing for state workers compensation benefits. In his appeal, the applicant
contends that the physician panel determination iswrong.

[I. Analysis

The Physician Panel Rule specifieswhat a physician panel mustinclude inits determination. The
panel must addresseach claimed illness, make a finding whether that illness arose out of andin
the course of the worker’s DOE employment, and state the basis for that finding. 10 C.F.R.
§852.12(a)(5). Although theruledoesnot specify thelevel of detail to beprovided, thebasisfor
the finding shouldindicate,in a manner appropriate to the specific case, that the panel considered
the claimed exposures.

The pand determination addressed the two illnesses listed in the application. The panel
deter mination explainedwhy it found that the COPD wasunr elatedtoexposur esto beryllium, and
why it found that the basal cdl carcinoma was unrelated to exposuretoionizing radiation. The
panel deter mination concludedthat the COPD was not beryllium disease and, ther efor e, was not
related to beryllium exposure. For the basal cell carcinoma, the pand deter mination addr essed
the level of the worker’s exposures, the general risk factors for the diseases, and the presence
of risk factors for the worker. As explained below, however, the pand determination did not
addressall of the mattersrequired by therule.

The panel determination did not address the two additional illnesses claimed during the
application process, i.e., heart disease and hypertenson. The apparent oversight was likely
attributabletothe fact that thesetwo additional illnesseswere not listedin the application. Inany
event, theworker claimed theseillnesses, and therulerequirestheir consideration.

I naddition, for the worker’s COPD and basal cell carcinoma claims, the panel deter mination did
not addressall of the claimed



exposures. Although the pand determination explained why it found that the worker’s COPD
was not related to beryllium exposure, the panel determination did not addr ess whether the
worker's COPD was related to exposure to ionizing radiation or the other identified toxic
substances. Inthisregard, wenotethat in September 6, 2001, and October 18, 2001 evaluations,
aphysicianchar acterizedthe wor ker ashaving* possible occupational asthma” and* occupational
asthma,” respectively. Thepand deter mination should havestated whether theionizingradiation
or other claimed exposures were a dgnificant factor in aggravating or contributing to the
worker’s COPD and state the basis for those findings. Similarly, although the pane
determination explained why it found that the worker’sbasal cell carcinoma was not related to
exposur e toionizing radiation, the pand did not addressthe other claimedtoxic exposures. The
panel deter mination should have statedwhether the other claimed exposur es wer e a significant
factor in aggravating or contributing to the illnesses and explain the basisfor those findings.

Based on the foregoing, the physician panel determination should be remanded for further
consideration. We note that, during the cour seof this appeal, the applicant has been diagnosed
with prostate cancer and has requested that any remand to the physician panel consider that
illness. We suggest that prior to OWA referral to a physician panel, OWA confirm with the
applicant theillnesses and exposur es claimed and identify them for the physician panel.

Finally, we note that the worker objectsto the panel determination’s description of his smoking
history; he statesthat the deter mination over states his smoking history. Thepanel’ sdescription
is congstent with the worker’s medical records, which indicatealong history of smoking. If the
wor ker wishesto claimthat there were intermittent periods whenhe smokedlessor not at all, the
worker should identify those periods and the level of consumption in detail in an affidavit and
submit it to OWA. Whether any such submission is consistent with his medical records and
indicates a reduction that issignificant from a medical ssandpoint isa matter for the physician
pandl.

IT ISTHEREFORE ORDERED THAT:

1) The Appeal filedin Worker Advocacy Case No. TIA-0030 be, and hereby is, grantedas
set forth in paragraph (2) below.



2 The application that is the subject of Case No. TIA-0030 is remanded to the Office of
Worker Advocacy for further consideration consistent with this Decison and Order .

(3) Thisisafinal order of the Department of Energy.

George B. Breznay
Director
Office of Hearingsand Appeals

Date: December 1, 2003






