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XXXXXXXXXX (the applicant) applied to the Department of Energy (DCE)
Ofice of Wrker Advocacy (OM) for assistance in filing for state
wor kers’ conpensation benefits. The applicant’s late husband,
XXXXXXXXXX (the worker), was a DOCE contractor enployee at a DOE
facility from 1944 to 1976. The OM referred the application to an
i ndependent physician panel, which determned that the worker’s
illnesses were not related to his work at DOE.  The OM accepted the
panel 's determnation, and the applicant filed an appeal with the DOE s
Ofice of Hearings and Appeals (OHA).

| .  Background
A The Energy Enpl oyees Cccupational 11l ness Conpensation Program Act

The Energy Enpl oyees COccupational 111 ness Conpensation Program Act of
2000 as amended (the Act) concerns workers involved in various ways
with the nation’s atom ¢ weapons program See 42 U.S.C. 88 7384, 7385.
The Act provides for two prograns.

The Departnent of Labor (DOL) administers the first program which
provides $150,000 and nedical benefits to certain workers wth
specified illnesses. Those illnesses include beryllium di sease and
speci fied cancers associated with radiation exposure. 42 U.S. C.
§ 73411 (9). The DOL program al so provides $50,000 and nedical benefits
for uranium workers who receive a benefit froma program adm ni stered
by the Departnment of Justice (DQJ) under the Radiation Exposure
Conpensation Act (RECA) as anended, 42 U S.C. § 2210 note. See
42 U.S.C. 8 7384u. To inplenment the program the DOL has



i ssued regulations, 20 CF. R Part 30, and has a web site that provides
extensive information concerning the program 1/

The DCE administers the second program which does not itself provide
any nonetary or medical benefits. Instead, it is intended to aid DCE
contract or enpl oyees in obtaining workers’ conpensation benefits under
state | aw. Under the DOE program an independent physician panel

assesses whether a claimed illness or death arose out of and in the
course of the worker’s enpl oynent, and exposure to a toxic substance,
at a DOE facility. 42 U.S.C. § 73850(d)(3). In general, if a

physi ci an panel issues a determination favorable to the enpl oyee, the
DOE instructs the DOE contractor not to contest a claim for state
workers’ conpensati on benefits unless required by law to do so, and the
DCE does not reinburse the contractor for any costs that it incurs if
it contests the claim 42 U.S.C. § 73850(e)(3). To inplenent the
program the DOE has issued regul ations, which are referred to as the
Physici an Panel Rule. 10 CF.R Part 852. The OM is responsible for
this program and has a web site that provides extensive information
concerning the program 2/

The worker was enployed at a DCE facility from 1944 to 1976. The
wor ker was a process operator and chemi cal operator. |In 1976, at the
age of 56 years, the worker retired based on disability attributable to
chronic obstructive pul nonary di sease (COPD/ enphyserma). 3/ The worker
died in 1992, at the age of 71 years.

The applicant applied to DOL for a $150, 000 paynent based on beryllium
disease. The issue at DOL was whether the COPD was beryl|ium di sease.
DOL referred the issue to a physician who specializes in occupational
medi cine at the National Jewi sh Medical and Research Center and is a
prof essor of pul nonary sciences at the University of Col orado School of
Medi ci ne. 4/ The physici an opi ned

1/ See www. dol . gov/ esa.

2/ See www. eh. doe. gov/ advocacy.

3/ See July 12, 1976 nenorandum from Gno Zanolli, MD., Union
Car bi de.

4/ See (rtober 3, 2002 Request for Medical Evidence Consultation from

DOL to Lee S. Newman, MD., MA, F.C.C P., Head, D vision of
Environnmental and COccupational Health Sciences, National Jew sh
Medi cal Research Center.



that there was insufficient nedical evidence to conclude that the
wor ker net the applicable criteria for diagnosis of beryllium disease
set forth in EEQ CPA. 5/ Accordingly, the applicant’s DOL clai mwas
denied. 6/

The applicant also filed an application with DOE, the application at
issue in this case. The applicant identified the illnesses on which
she sought physician panel review and attributed those diseases to
exposure to toxic substances, including beryllium radiation, and
nercury.

The physician panel reviewed the application and issued a report. The
panel addressed four illnesses: chronic obstructive pul nonary di sease
( COPD) , coronary artery disease, cardi opul nonary edens, and
hypert ensi on. The panel found that the worker had the clained
illnesses, but found that they were not related to exposure to a toxic
substance at DCE. The panel addressed each of the illnesses separately
and stated the basis for its determnation. Wth respect to COPD, the
panel found that the docunmentation did not indicate beryllium di sease
but rat her COPD/ enphysena. The panel cited a | ong standing history of

smoki ng and asthmatic bronchitis. Wth respect to coronary artery
di sease, cardi opul nonary edema, and hypertension, the panel found that
there was insufficient information to find that the illnesses were

related to toxic exposures at DOE. For coronary artery disease and
car di opul nonary edenma, the panel cited various risk factors for the
wor ker, including snoking, diabetes, and hypertension. Wth respect to
hypertension, the panel stated that the condition was comon in the
popul ation, and the panel |isted various general risk factors, one of
whi ch was snoki ng.

5/ See Novenber 4, 2002 Letter from Lee S. Newman, MD., MA.,
F.CCP., Head, Division of Environnmental and Cccupational Health
Sci ences, National Jewi sh Medical Research Center, and Professor,
Departnent of Medicine and Departnent of Preventive Medicine and
Bi ometrics, Division of Pulnmonary Sciences and Critical Care
Medi ci ne, University of Col orado School of Medicine, to DOL.

6/ See May 7, 2003 DOL Notice of Final Decision



The OM accepted the physician panel’s determ nation. See COctober 28,
2003 Letter from the DOE to the applicant. Accordingly, the OM
determ ned that the applicant was not eligible for DCOE assistance in
filing for state workers’ conpensation benefits.

In her appeal, the applicant contends that the physician pane
determ nation is wong. In response to her appeal, the OHA contacted
the applicant to ascertain if she disagreed with specific parts of the
det erm nati on. She identified a nunber of disagreenents, which are
addr essed bel ow.

1. Analysis
A. The Wrrker’s Health Status Wien He Began Wrk at DCE

The applicant maintains that the worker was healthy when he started
work at DOE in 1944 and, therefore, his illnesses nust be attri butable
to work at DOE

The applicant is correct in describing the worker’s health as good
when he began work at DOE. Nonetheless, the decline in the worker’s
heal th over the years does not establish that the decline was rel ated
to work, as opposed to age, genetic factors, or other non-work rel ated
causes.

B. The Wrker’'s COPD

The applicant maintains that the panel erred when it did not diagnose
the worker’s GOPD as beryllium di sease. She states that the worker was
sick before the diagnostic tests for beryllium di sease were used, that
nost of his medical records are no | onger avail able, and that there was
no reason for his treating physician to pursue the cause of his COPD at
the tine he was hospitalized just before his death. She has submtted
aletter froma physician fromthe worker’s hone town, stating that the
physi ci an believes that the worker had beryllium di sease.

The applicant has not denonstrated that the panel erred. The panel
explained why it did not diagnose the worker’'s COPD as beryllium
di sease. The panel stated:

There is no supporting docunentation for berylliosis seen m
multiple chest x-rays and no supporting docunentation of
i mmrunol ogi cal studies, abnormal chest CT scan, or |ung



pat hol ogy specimens. Instead, the medical records docunent x-ray,
pul ronary function tests, and | ab studies consistent with chronic
obstructive pul nonary di sease/ enphysenma

Report at 2. The panel finding is consistent with the physician
opi nion obtained by DOL, a two-page opinion that discussed the worker’s
medi cal records. Thus, four physicians, who are specialists in

occupat i onal rmedi ci ne, have found that the evidence is insufficient to
di agnose berylliosis, and they have explained the basis for their
determ nation. The only contrary nedical opinion is froma physician
who is not a specialist in the area and has not provided an expl anati on
of his differing view 7/ Based on the foregoing, the weight of the
evi dence supports the panel determ nation.

C The Panel’s Reference to Snoking as a Ri sk Factor for the Wrker’s
Il nesses

The appl i cant nmaintains that the worker quit snoking 15 years ago and,
t herefore, she objects to the panel’s nmention of snoking as a risk

factor for the worker’s illnesses. The applicant’s contention
concerning when the worker quit snoking is consistent with the worker’s
medi cal records. The report of a January 7, 1990 cardi ol ogy

consultation states that the worker stopped snoking “two years ago.”
8/ The worker’s cessation of snoking would not, however, affect the
accuracy of the panel’s reference to the worker’s snoking as a risk
factor. The panel referred to the worker’s “long standing history of
snoki ng,” and “heavy snoking,” and the worker’s nedi cal records support
those characterizations. The records indicate that the worker snoked
for at least 38 years - fromthe age of 16 years to about the age of 54
years, that the worker was snoking at the time of his disability
retirement in 1976 at the age of 56 years, and that he continued to
snoke for someti me thereafter. 9/ Accordingly, a cessation of snoking
inthe late
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See 2002 Menorandum from Louis C. Battista, MD., FFACF.P

|0
~

See January 7, 1990 Cardi ol ogy Consultation (Attendi ng Physician:
Dr. Page).

9/ See February 3, 1962 Letter from WIliam K  Rogers, MD
(diagnosis of bronchitis, reference to worker’s “description of
his father’s case which sounds |ike pulnonary enphysena and
bronchitis” and advice to worker that “he very definitely should
stop snoking”); March 6, 1974 Medical Hi story by Laurence Dry,
M D. (“patient has been a heavy snoker for many, many years”);
July 22, 1974 Health Evaluation (page 2, snoking); January 30,
1975 Summary by T.J. Gause, MD. (patient told by his private
doctor that he had to give up snoking and he has done so); January
7, 1990 Cardiol ogy Consultation (Attending Physician: Dr. Page)
(worker quit “two years ago”).



1980' s does not negate the panel’s finding that the worker had a | ong
snoki ng history leading up to his disability retirement.

D. The Panel’s Reference to Famly H story as a Risk Factor for
Coronary Artery D sease, Cardiopul nonary Edema, and Hypertension

The applicant objects to the panel’s reference to famly history inits
di scussion of the worker’s coronary artery disease, cardiopul nonary
edema, and hypertension. The applicant maintains that the worker did
not have a famly history of those conditions.

The panel’s references to famly history do not constitute errors in
the determ nation. The panel referred to the worker’'s famly history
as one of his risk factors for coronary artery disease and
cardi opul ronary edema, and the worker’s nedical records support those
ref er ences. The file contains (i) a 1962 physician letter noting that
the worker reported that his father had pul nonary problens and (ii) a
1974 health evaluation in which the worker reported a fanmly history
of heart disease and diabetes. 10/ The panel did not refer to the
worker’s famly history as a risk factor for hypertension. |Instead,
the panel referred to general risk factors for hypertension and
specifically identified snoking as a risk factor specific to the
worker. Accordingly, the panel’s references to family history as risk
factors do not constitute errors in the determ nation

I11. Summary and Concl usi on

As the foregoing discussion indicates, the applicant has not
demonstrated error in the physician panel determ nation. Accordingly,
t he appeal shoul d be denied.

10/ See note 9.



I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0037 be, and
hereby is, denied.

(2) This is a final order of the Departnent of Energy.

CGeorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Dat e: February 23, 2004
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