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XXXXXXXXXX the Applicant) applied to the Departnment of Energy (DCE)
Ofice of Wrker Advocacy (OM) for assistance in filing for state
wor kers’ conpensation benefits. The applicant’s late husband,
XXXXXXXXXX (the Worker), was a DOE contractor enployee at a DOE
facility for many years. An independent physician panel (the Physician
Panel or the Panel) determned that the Wrker's illness was not
related to his work at DOE. The OWM accepted the Panel’s
determnation, and the Applicant filed an appeal with the DOE's Ofice
of Hearings and Appeals (OHA). As explained bel ow, we have concl uded
that the appeal should be granted in part.

| . Background
A The Energy Enpl oyees Cccupational 11l ness Conpensation Program Act

The Energy Enpl oyees COccupational 111 ness Conpensation Program Act of
2000 as amended (the Act) concerns workers involved in various ways
with the nation’s atom ¢ weapons program See 42 U.S.C. 88 7384, 7385.
The Act provides for two prograns.

The Departnent of Labor (DOL) administers the first program which
provides $150,000 and nedical benefits to certain workers wth
specified illnesses. Those illnesses include beryllium di sease and
speci fied cancers associated with radiation exposure. 42 U. S. C
§ 73411 (9). The DOL program al so provi des $50, 000 and nedi cal benefits
for uranium workers who receive a benefit froma program adm ni stered
by the Department of Justice (DQJ) under the Radiation Exposure
Conpensation Act (RECA) as anended, 42 U S.C. 8§ 2210 note. See
42 U.S.C. 8 7384u. To inplenent the program the DOL has



i ssued regulations, 20 CF. R Part 30, and has a web site that provides
extensive information concerning the program 1/

The DCE administers the second program which does not itself provide
any nonetary or medical benefits. Instead, it is intended to aid DCE
contract or enpl oyees in obtaining workers’ conpensation benefits under
state | aw. Under the DOE program an independent physician panel

assesses whether a claimed illness or death arose out of and in the
course of the worker’s enpl oynent, and exposure to a toxic substance,
at a DOE facility. 42 U.S.C. § 73850(d)(3). In general, if a

physi ci an panel issues a determination favorable to the enpl oyee, the
DOE instructs the DOE contractor not to contest a claim for state
workers’ conpensati on benefits unless required by law to do so, and the
DCE does not reinburse the contractor for any costs that it incurs if
it contests the claim 42 US. C 8§ 73850(e)(3). To inplenent the
program the DOE has issued regul ations, which are referred to as the
Physici an Panel Rule. 10 CF.R Part 852. The OM is responsible for
this program and has a web site that provides extensive information
concerning the program 2/

B. Factual Background

The Worker was a DOE contractor enployee at the DOE' s Cak Ridge Y-12
facility. The Wrker was a | aborer and material handler. He began
working at the site in 1952 at the age of 39; he stopped working in
1972 at the age of 59, when he received a disability term nati on based
on arthritis. Record at 17, 159, 236-37. In 2001, the Wrker died at

the age of 88. 1d. at 27. The death certificate |listed pneunonia as
the imediate cause of death and “CHF” (chronic heart failure) and
di abetes as conditions leading to the i medi ate cause. |d.

In her application for physician panel review, the Applicant |isted two

conditions: “basal cell carcinoma” and “skin disease.” The Physician
Panel issued a report |limted to basal cell carcinoma of a nasol acrinma
duct. The Panel agreed that the worker had the illness, but concl uded

that it was not related to his enploynent at DOE. Report at 1. The
Panel noted that basal cell carcinoma was comon in the general
popul ation, that the W rker’s carcinoma was | ocated on a sun-exposed
area, and that the Panel did not see

1/ See www. dol . gov/ esa.

2/ See www. eh. doe. gov/ advocacy.



evidence of an acute radiation exposure or other exposure that m ght
have been a factor. Id.

The OM accepted the Physician Panel’s determ nation. See OM January
9, 2004 Letter. The Applicant then filed the instant appeal.

In her appeal, the Applicant nmaintains that the Physician Panel
determnation is not correct. The Applicant argues that the Wrker had
“extensive skin cancers” that were related to radiati on exposure at
DOE

1. Analysis
The Physi ci an Panel Rul e specifies what a physician panel nust include
in its determ nation. The panel nust address each clainmed illness,
make a finding whether that illness arose out of and in the course of

the worker’s DOE enpl oynment, and state the basis for that finding. 10
CF.R § 852 12

The Physician Panel identified basal cell carcinoma of the nasolacrim
duct as a clainmed illness, and the Physician Panel addressed the
matters required by the Rule. The Panel concluded that the illness was
“most likely not related” to exposures at DOE. The Panel expl ai ned:

Particular note was the fact that this lesion was in a sun-exposed
area and occurred many years after his nmedical term nation from
Cak Ridge in 1972.

[Blasal cell carcinonas are very common in the popul ation
in general. Finally, there were no dose reconstruction records
to suggest any acute radi ati on exposure, which could have been a
risk factor. O her occupational causes of basal cell carcinonas,
such as working in tar, or with pesticides or herbicides, o
arsenic ingestion were not found in the records.

Report at 1. As the foregoing indicates, the Panel addressed the
illness, made a determnation, and explained the basis for its
det erm nati on. Accordingly, for basal cell carcinoma of the
nasol acri mal duct, the Panel determnation conplies wth the
requirenments of the Rule.



Mor eover, there is nothing in the record to indicate that the
Physi ci an Panel made a substantive error. The Panel correctly noted
t he absence of a dose reconstruction in the record, and the record
contains no other exposure information - the site reported that it had
no industrial hygiene records for the Wrker, and the site clinic
records for the Wirker do not reference exposures. Record at 29, 124.
Furthernore, the Panel explained its opinion, and there is no contrary
nmedi cal opinion in the record. Accordingly, for basal cell carcinona
of the nasolacriml duct, the Panel determination is consistent with
t he record.

The Applicant’s argunment on appeal is that the Wrker was exposed to
radi ati on, despite the absence of exposure data. This argunent is not
a basis for concluding that the Panel determ nation is incorrect
Mor eover, the Applicant will be receiving new information concerning
the Worker’ s radi ati on exposure. The DOL has referred the Applicant’s
DOL claimto the National Institute of Occupational Safety and Health
(NIOSH) for a dose reconstruction. Record at 29. [|f the Applicant
receives a dose reconstruction that she believes is significant new
information, the Applicant nay request further panel review

Al t hough we find no error with respect to the Physician Pane

determnation on the basal cell carcinoma of the nasolacrimal duct, the
Panel did err in its failure to consider a second clainmed illness:
skin disease. Record at 2. The record indicates that the skin disease
claimrefers to a basal cell carcinoma of the scalp. Record at 40

The Panel did not consider this claimseparately or in conjunction with
the eyelid claim Although it appears that the Panel’s analysis on the
eyelid claimwould apply equally to the scalp claim we remand the
application to OM for their consideration of that issue.

[11. Summary and Concl usi on

As the foregoing di scussion indicates, we have not identified any Pane
error concerning the claimof basal cell carcinoma of the nasol acrim
duct. As the foregoing discussion also indicates, the Applicant’s
claim of basal cell carcinoma of the scalp should be remanded to OM
for further consideration.



I T 1S THEREFORE ORDERED THAT:

(1)

(2)

(3)

The Appeal filed in Wrker Advocacy Case No. TIA-0045 be, and
hereby is, granted as set forth in paragraph 2 bel ow

The application that is the subject of the Appeal should ke
remanded to the Ofice of Wrker Advocacy for further
consi deration of the Applicant’s claim

This is a final order of the Departnment of Energy.

Ceorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Dat e:

May 5, 2004






