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XXOOOXXXXXXX (the applicant) applied to the Departnment of Energy (DOE)
Ofice of Wirker Advocacy (OM) for assistance in filing for state

wor kers’ conpensation benefits. The applicant’s late father (the
wor ker) was a DCE contractor enployee at a DOE facility. An
i ndependent physician panel (the Physician Panel or the Panel) found
that the worker’s illness was not related to a toxic exposure at DCE.

The OM accepted the Panel’s determ nation, and the Applicant filed an
appeal with the DOE's Ofice of Hearings and Appeals (CHA). As
expl ai ned bel ow, we have concl uded that the appeal should be deni ed.

| . Background
A The Energy Enpl oyees Cccupational |11 ness Conmpensati on Program Act

The Energy Enpl oyees COccupational 111 ness Conpensation Program Act of
2000 as amended (the Act) concerns workers involved in various ways
wth the nation’s atoni ¢ weapons program See 42 U. S.C. 88 7384, 7385.
The Act provides for two prograns, one of which is adm nistered by the
DCE. 1/

The DOE program is intended to aid DOE contractor enployees in
obt ai ning workers’ conpensation benefits under state |law. Under the
DCE program an i ndependent physician panel assesses whether a clai nmed
illness or death arose out of and in the course of the

1/ The Departnent of Labor adm nisters the other program See
10 CF.R Part 30; ww. dol.gov/esa.



wor ker’s enploynent, and exposure to a toxic substance, at a DOCE
facility. 42 U S.C. 8 73850(d)(3). 1In general, if a physician panel
issues a determnation favorable to the enployee, the DCE instructs the
DOE contractor not to contest a claimfor state workers’ conpensation
benefits unless required by law to do so, and the DCE does not
rei mburse the contractor for any costs that it incurs if it contests
the claim 42 U S.C. 8§ 73850(e)(3). As the foregoing indicates, the
DCE programitself does not provide any nonetary or nedical benefits.

To inplenment the program the DOE has issued regul ations, which are
referred to as the Physician Panel Rule. 10 C.F.R Part 852. The OM
is responsible for this program and has a web site that provides
extensive information concerning the program 2/

The Physician Panel Rule provides for an appeal process. As set out in
Section 852.18, an applicant may request that the DOE's Ofice o
Hearings and Appeals review certain OM decisions. An applicant may
appeal a decision by the OM not to submt an application to a
Physici an Panel, a negative determ nation by a Physician Panel that is
accepted by the OM, and a final decision by the OM not to accept a
Physi ci an Panel determination in favor of an applicant. The instant
appeal is filed pursuant to that Section. Specifically, the applicant
seeks revi ew of a negative determ nation by a Physician Panel that was
accepted by the OMA. 10 C.F. R § 852.18(a)(2).

B. Factual Background

The record in this case indicates that from May 1947 through May 1951,
the worker was a mllwight at the DOE's OGak Ri dge, Tennessee site.
According to the applicant, this job involved working with toxic
subst ances. The applicant clains that the worker devel oped chronic
obstructive pulnonary disease (COPD), stomach disease, bleeding
duodenal wulcer, duodenal fistula, bronchial pneunbnia and septic
enbolismas a result of his exposure to toxic substances at the work
site.

The Physician Panel rendered a negative determination on this claim

The Panel wunaninmously found that the worker’s illness did not arise
“out of and in the course of enploynment by a DOCE contractor and
exposure to a toxi c substance at a DOE facility.” The Panel based this

conclusion on the standard of whether it believed that “it was

2/ See ww. eh. doe. gov/ advocacy.



at least as likely as not that exposure to a toxic substance at a DCE
facility during the course of the worker's enploynent by a DOE
contractor was a significant factor in aggravating, contributing to or
causing the worker’s illness or death.”

In considering the claim the Panel found no evidence that the worker
had respiratory di sease, breathing problenms or COPD before his term na
hospitalization in 1951. The Panel therefore rejected the COPD claim
The Panel further determined that there was no rel ati onshi p between any
of the worker’s other di seases and exposures to toxic substances.

The OM accepted t he Physician Panel’s determ nation. See OM July 16,
2004 Letter. The applicant filed the instant appeal.

1. Analysis

In her appeal, the applicant maintains that the worker was exposed to
mer cury, asbestos, lithium |Iithium hydroxide and ni xed wastes. The
applicant bases this assertion on plant profile descriptions,
i ndicating that the environment in buildings in which the worker was
stationed may have presented these hazards. The applicant also states
that the worker canme in contact with beryllium

These assertions, even if true, do not indicate any basis for further
Panel review in this case. The Panel’s decision was based on its
determ nation that the individual did not have COPD, and that the
remai ni ng di seases bore no relationship to toxic exposure. Therefore,
even if the applicant is correct and the worker was exposed to all of
t he named substances, it would not change the result in this case
since according to the Panel, the worker’'s diseases are sinply
unrel ated to toxic exposure.

The applicant has raised no challenge to that determ nation, other than
a contention that the worker “could have had [undi agnosed] cancer” that
was caused by radiation and other toxic exposures at the plant, and
further that he was healthy when he first started working and becane
sick while at work. She concludes that, given that there is no famly
history of simlar diseases and that the worker died at an early age,
it must have been sonething at work that caused his diseases.

The standard in these cases is, as stated above, whether “it was at
| east as likely as not that exposure to a toxic substance at a DOE
facility during the course of the worker’s enploynment by a DCE
contractor was a significant factor in aggravating, contributing to



or causing the worker’'s illness or death.” The above argunents
regarding the cause of the worker’s illnesses, which nerely suggest
uncorroborated possibilities, do not neet that test, and accordingly,
nmust be rejected.

In sum the applicant has not denponstrated any error in the Panel’s
determnati on. Consequently, there is no basis for an order renandi ng
the matter to OM for a second Panel determ nation. Accordingly, the
appeal shoul d be deni ed.

I T 1S THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0154 be, and
hereby is, denied.

(2) This is a final order of the Departnent of Energy.

CGeorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Dat e: August 27, 2004



